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OGC Has Reviewed

MEMORANDUM FOR THE RECORD

SUBJECT: Revision of:l Use of Privately Owned Vehicles Outside
Post of Duty, Authenticated on 15 October 1970

1. Reference states in paragraph e, "use of privately owned aircraft
or boats may not be authorized or approved for the performance of official
travel,” This preclusion is a self-imposed restriction and not prescribed
by Standardized Regulations or other Government policy. This provision
was recommended by the Office of General Counsel based upon the decision
that an employee travelling on official orders who has an accident resulting
from his negligence could subject the Government to a suit under the Federal
Tort Claims Act. In view of the potential for high damage claims from acci-
dents by personal owned airplanes and boats, it was the recommendation of
the Travel Policy Committee to not authorize the hundreds of authorizing
officers of travel orders to allow travel by this means,

2, In the event a given case has merit, it can be submitted to the DD/S
for approval notwithstanding the provision of this Regulation,
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T SECRET | DD/S 70-0620

12 FEB 157

B S S—

MEMORANDUM FOR: Chairman, CIA Travel Policy Committee
SUBJECT ~~: Use of Private Aircraft on Official Business

REFERENCE ¢ Memo ditd 5 Feb 70 for Admin Officer/ORD,
. fr Assistant General Counsel, subj:
Transport of Non-Government Personnel in,
Private Aircraft while on Government Business

1. The Office of General Counsel has suggested that the Deputy Director
for Support cousider the advisability of establishing official policy or
restrictions governing the use of private aircraft while travelling on official
business.

2. It is requested that the Travel Policy Committee evaluate the need
for such policy or restrictions and develop appropriate recommendations
to the Deputy Directox for Support. ‘

T

25%(

* Suppoxt Operations Staff/DDS |

Attachments:
1. Reference (as stated)
2. Memo dtd 4 Aug 67 (OGC 67-1532)
for Compt., OSA, fr OGC, Subj:
U.S. Gov't Liability for Acts of
Contract Employee While Using His -
Privately Owned Airplane :
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S 5 Fobruary 1970
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- MEMORANDUM I"OI?.. Admxmo..rative Officexr/ ORD
. ) . ! |

SUBJECT: =~ 'I'ransport of \Ion-Governmem Personnel
AR .-+ in Private Alvcwraft whilc on Gove:/mnem'
Business , | /
|
! |
|[has asked if the Agency has any’objection

1 - L
... to, or restrictions on, the transport of contractor personnel in his
private aircraft while he is on ofiicial travel, No official policy or
rostrictions now govern this situation but the potential legal liability
of the Goverament in the event of an accident is scerious enouga to
warrant a policy position. A copy of this memorandum is being
forwarded to thoe Deputy Director for Support for his consideration.

2. As a matter of law, if an accident resulting from the
‘negligence of tho pilot~employce should occur during authorized
official travel and result in death or injury to third persons, the
Government could be subject to suit under the Federal Tort Claims
Act., The question of the Goverament's liability foxr acts of an
employce while using his privately-owned airplane was diccussed
in a mernorandum from this office to the Comptroller/CSA, dated
4 August 1967 (CGC 67-1532). The law as stated in that racmorandum
is generally applicable here although that question did not lnvolve
liability to coatractoz persomel rviding as passengers nor to otacr
third partics.

3. Assuming that the employee has been authorized to use
his private aircraft for travel on official Goverament business and
an accident occurs because of the employee’s neglizence, it would be
deemed to have occurred within the scope of his employment. The
contractor personnel riding in the aircraft would probably be conside
ered as guests and their right of recovery would depend upon the
gucst statute of the state in which the accident occurred. The fact
that they are contractor personncl {lying to a site on which they avre
conducting work for the Agency would not neccssarily change their
position as guests as a ynatter of law, | -
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4. A more soerious problem inherent in the use of privatcly

v owned aircralt for official business is the possibility of an accident

" “involving third parties and resulting in extreracly high damages, such
ag a collision with a commercial aireralt carrying a largo number of
passcengers. Thero too thoe Toxrt Claims Act wguld peromit an action
for damages against the Government. No consideration is given herc
to tae possible death or injury to the pilot-employee since he would
be covered by the Federal Employees' Compensation Act.

I : 5. It is impossible to state definitively the odds of the Govern-
SR +  ment being sued or incurring a judgmeat for damages since there are

-a mayriad of posoible factual situations, and the applicable law would
depend upon the state whore the accident occurred, However, William
‘ Nelson of the Tort Claims Scction, Civil Division, Departmont of
Coe 0 Justice, 1s of tho opinioa that the risks ave as sct forth.above.

Lo
[
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L o “Agsistant General Counsel
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SR 2. The Federal Tort Claims Act providos that the U. S. o
Coo Goverament is lizable for the nerligenco of its omployces wao, inthe
> Scope of their emmloymient, cauce personal injury or propevty damago
to others. The question of primar Ty dvapost is whether the eraploycc o
n quostion would bo acting within the scopo of his cployment \*.'31.:11:7' T
3. The law of the state whore the acgligent or wi oagiul act oxr

" omission occurred has been gene *:uly applicd in determining whcther

2 o not a given employce of the United S ates was acting with:z:. the scope
of his em*aloymen:. The difficuity in stating a set of controll :_, principles
this arca ig compounded by the fact Lhat a0 siagle relevant factor ic '
. z.ece:sa. ily coutroliing. For these reasons the following sta ome:::; of - !
- genoralized p::z..czples should be carefully compared wzi.a the applicable .-
" state law, : ‘ TR

g.'

- S 4. An cmmoyeo going to or retus ralay from hlu daily work is ,
SO Lr U generally not considered to be acting withia the scope of his cmiployincnt,
Sout . The coutrolling fac»o seoms to Lo whether the actions of the e.aployco
et " ara primarily for the pa;pm ¢ of assisting the employes's work or for
-+ .00 tho personal conveanicace of the cmployce aad ave mercly UCL'AAltLCu by
oo the employer in order to mako the employmont more desirable. If the
- o7 latter, such actions aro act withia the scope of employment. The fol-
o lowing comment and illustration are fivom the Restatement, Second, .
R Aﬂcncv 8239, Commeat b, and wero cited with approval in United States v.
ol Elcaeer 39 U S. 903; and Paly v, United States, 221 F.24d 953:

The fact ehat the instrumentality used by the servant

r-v'- '

, ‘ , - o0 'ig not owaed by the master is a fact waich may indicate that
S S ‘;‘.;_ .he use of the instrumentality is not authorized, o if '\uthO**-fc&
Lo T that dte use is not within the scope of employment. The master

S may authorize the use of a particular instrumentality without

YAty asouming conirOl OVEr it UGC &6 a master. Tho fact that ae

;o .+ does nct own it oF hao not ronied it upon such termag that ke can
% direct tho manaer in which it may be used indicates that the

a0 sl L corvant 45 to have a free hand in e use, ' If 5o, its comtwol by ..

© 0okl the servaat, although upoa his masterts business,’ 18 uot within :

%he scope. of employmem. (...m'sha..zs added ) i

",.'.: - 2 ‘-

wat-l
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o it would appeasr that tho subject employee would not be acting within the
. 8copg of kis cmployment whon using bis privately owned airplance fox - -
:

4-6
|

|

agyees with A, his servant, to pay for Afs

sportation upoa public vohicles zuch as sailway traing and

gewoct cars. Ag an alteraative, A is permitied to ugse hic cwa
T

~traia face. A s paid by the weelk, wicth iudefinito hours ol labor,

Ia going to a place at which he is ¢o peviovm work for the macics,
- terials beloaging to the master. In the absence of evidenes that

A owes P any duty of obedicuce in the details of operating the

5. Applying these genoral principlec to the facts given above,

transporiation betweean his home in X 2ad cither of hisg posis of work, -

Vv and, therefore, would not sudject the Goveramens to liability for iz

BN

o, 0 Such authorization and reimbursement by the U. S, Governmen
Jwtt o for travel between tho employda's place of residence and poct of

acgligent acts. To further bulirecs this position it would nrobably Lo
to the Coverameni's a lvantage in ameading the employeals contract Lo
e’

authorize the use of his aizrplane and reimburs ment, to provide, in

+ addition, language similax totho fcllowing:

-~
4-.‘__,.1,..)0 Y N ~ Ve o ey e t e [ A .t'{ N senvrtYmag
badeadll, 10&&10‘;, hklab‘:)lb‘lg O LLQ masiey SAC A.L.L,Luu. .

o 4 drives his owa car, careving thercon necessary tools aud rage

automobile, such driviag ic not within the scopa of omployaicut, & .

worlk, are hercby acknowledged to be for tha personal convenicnce

of the employee for the Purpose of assisting the amployes to et
\

forma what is essentially his own job of getting to or from work.

Asg to the cituation where the employee travels by airplane between -

Z v

& the opinion of the uadersigned from: the authoritics .
A
1 3]

i
reviewed that such travel would bo considered within the scope of his

employment. The work has already bogun at one post or the other and
-~ the employea 15 in tho 3 ‘

process of conductiag the employer's businecs.

'

6. The Federal Employees" Compensation Act provides for
compengation to the eraployes who is injured oa duty, oxr in case of the
employee's death, to his dependents, and ic the exclusive remiedy. It
would appoaxr that the test enunciated above for the Federal Tort Claima

Act "ecope of employraent, Y would apply equally to the Foderal Lmployeest,
Compeasation Act '"porformance of duty.” Therefore, there would bo no -

. Fecovery uander tho Federal Employces! Compensation Act for injury or
~- death caused whils travoling betwaea tho employes’s residence in X and

¢

.

g e

o6t of worik.

L Emanpep T
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wou‘d n0Y ha covered wy s Led sime Act, tul '
.+ own ingurer. It is possible that he would Le charged 3;.;;;‘10: promiviag
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s
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et ‘would sot be covered because of an accident while twa cli:z-;; bctwec;z e
X1 ‘ hocause the craployee did not have husincss wuc! coverage. /!
, " ¢ 1% chould alse be noted that *ao f-ﬁemcm fow the tzavel belwoen 835 P

RIS o L ‘e..ca ~.ncl pas Ll incozae to i:he an on i '::j‘g: s

5

-p-

! .
i
|

OGC:RLB:mej
: ooy Distribution: '
e R Ongmal & -1

-1
_1
'1

cfAuRb 84 00780R003400070004 6

B
[ t

v '
" ’ A .

§ .
1




Approved For Release 2003/06/05 : CIA-RDP84-00780R003400070004-6

25X1

Next 1 Page(s) In Document Exempt

Approved For Release 2003/06/05 : CIA-RDP84-00780R003400070004-6



" o Approved For Release 2003/06/05 : CIA-RDP84-00780R003400070004-6

SECRET

Chief, Sum_aort Services Staff
Travel Folicy Committee

Proposed Revision of | | Use of
Privately Ovned VehicIz Outalde Fost of Duty

(a) SBA/DIS Memorsadum for Chairsan, Travel
Policy Committee, dated 12 December 1969,
Seme Bubject

(b) Chalrman, Travel Policy Committee reply
to SSA/DI18 memovemfium dated 19 Mareh 1970

1. There is attached a preposed revision of|
which provides a polioy respecting the detersinat! lta
tmwrnrmmhgmcwtimwiﬁmﬂwu
to or fyom destinatioms outside oCHUS vhich for reasons ocutlined in

refsrence {b) is
2 repilly mnlly consistent with Foreign Service Travel

Distribution:
Original & 12/- Addressee, w/atts. 2 - D/Finance, w/atts.
- EO/DDS, w/atts. 1 - OF Registry, wo/atts.
1 - SSA/DDS, w/atts. 3 ~ PBS Files, w/|
1 - Each TPC Member, w/atts.
OF /PFg] Jdb(9/18/70{
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2) VWhen an employee is appointed;
a member of his famiily who is au
venicle over all or part of the distance between the au
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origin end destination, such mode of transportation is risined advantageous
tc the Government provided that (a) the employee is eligible o ship housencld

effects between the authorized points of origin and destination, and (b) waea
the vehicle 1s authorized to be shipped at Government expense and is driven
for a part of the distance, no additional shipping costs are incurred by treans-
porting the vehicle to or from a point on the traveler's route rather than via
a usual shipping route. The sutomatic determinstion of advantage to the

Gover mnent doeApp?évéﬂIF]df Releagw 20084067055 1CH-RDP 84-00780R0034000720004 62 n
combined with terporary duty or home leave; however, the authorizing official
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i v.\m of roasibil include consideration of uhe
carrior *1;.:'\‘ )axm ion or Government-owned conveyanee

S slicable factors. It delormining waelher
vehicle__owr COJM is advantageous to e Cu\'“x'n"v‘, m

: " vehicle and (b) K
vehicle —

10Te c-::?f- ‘itiou;
blAc business, cconomy, and clicetivencss of cmployce ner-

e t
ormance, ﬁS \\'cll as other .1c’v:nm.ggs or cnmuv:\n%go; e 1nG Covu“f:\,._;

crad in each case. Use of a privately owned fuve% may be vehicle
:1112110""’00 aven though conumnon carrvier is the preferred menansg of transporin- .
tion from ihe Govermmnent’s standpoint, but the amount of reimbursement fov .
such use will be imited as prosceribed in subpa ~;1p;rru->h)\'; beiow.

oXmod penweyane? i determined to be more advaniag
trave: by c¢o ri travel may be autnorized or
2 basis not to exceed 8 cents a mile for motorcycics or

frb. WIEN ADVANTAGEOUS T0 VI G ov;“*vwx(}@ﬂ“

otor sccotcrs

:2 cents o mile for other <mese: vehicles ::r(ﬁ—".:‘:rﬁ}.u':%":i' Tne authorizing ' '
Aale for fixing rates within the maximurm that will mos
e traveler for necessary cexpenses. Th UTOV’S;OY‘S n sec- b
N t 3 will apply when privately cwnec’,‘ saberrowiizs. are used__vehicles . - )
holly don es L. PCS travel cr in connection witl : . .
duty travel of appoiniees an d student tralneces.
"0“:‘7&‘5;‘:;;3:‘3‘../ istances between points traveled siiculd be as shown In standard
oe guides or by speedometer » substantial deviations . .
s snown in standard highway ust be explaincd. s ‘ -
e T a P CE
SRSy . R
CE—GATOR R ’ .
rust-—be—ewleined— '
=.; Allowable time for by privately owWne '
iimited to that reasonably recuired. Wii {
250 miles per day is considered the normal driving distan .
States, o daily mileage standard is not established due to the variations in : . ’ .
iriving 1t Interruptions and deviations resul“ing in travel time in ) ) ! i
excess of that normally required musfls fully explained by the fraveler. . I - ’ ‘\
2 SR EE-mTER BN RS, The actual costs of audonze .
ing fees, i resfb idge, road, and funnel *o: arc payable in addiiion o -
the mileag lowarnces. . . . )
= w—«‘~ When fwo or more cmployees trave! together in the Rlsbosicvivoo sy vehicle
payment of mileage expenses may be made to only one eraployee. L -
C X WHIN USID FOR IERSCONAL CONVIENIINIE If g ‘or?v:"cly owned cozvey— -vVehicle .
<nce-is used Ior cificial travel and no determinaiion of advansage to the Gov-
erament is ”l’\.“du reimbursement of transportation expenses on a mileaze basis,
*cluc..n :cd ver diem, will be limited to the consiruciive cost of common
carri riation and related pe diem for all autherized travelers travel- .
g; ng tcg , Getermined as indicated below. Actual iravel time in excess ol . .

(2) When an employee 1s appointed; transferred, or separated, and the employee or
a member of his family who is authorized to travel drives a privately owned
vehicle over all or part of the distance between the authorized points of
origin end destination, such mode of transportation is determined advantageous
tc the Government provided that (a) the employee is eligible to ship househc’d New
effects between the authorized points of origin and destination, and (b) whea —_—
the vehicle is authorized to be shipped at Government expense and is driven
for a part of the distance, no additional shipping costs are incurred by trens-
porting the vehicle to or from a point on the traveler's route rather than via
a usual shivping route. The automatic determinstion of advantage to the
Government does not apply to appointment, transfer or separation travel when
combined witn terporary duty or home leave; however, the authorizing official
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[~ constructive common carrier travel time will be charged to znnual or other N :
leave as appropriate. '
(1) The mileage payment will not exceed the constructive cost of coach ac-

comniodations (or tourist or cconomy accommodations if a carrier -wsed USES
these Awds=tamansinstead of coach accommodations) on airplanes when such service . ot T
terms Is provided by a carrier. If not provided, the comparison will be madc : : B
with standard-class accomimodations, if provided, otherwise with first-class .
accommodations. When accommodations are provided on both jet and : )
propeller-driven planes the comparison will be made with the jet plancs.
(For the purpose of subparagraph>Xa class of service is considered to be
“provided” by a carrier when i s scheduled on flights serving oririn and
destination points, regardless of whether space would have been available
had the ftraveler used air transportation for the official travel.) oL
(a) When none of the accommodations described above are provided by ;
! an air carrier, the mileage payment will be limited to_the constructive £
cost of {irst-class rail transportation, or*coach accommodations when 0 L
thoelansed-shneotthe rail journcy-is;four hours or less. The construc- Mould be .
tive cost comparison may also be made with rail transportation, even '
tnough air transportation is provided, when an administrative deter- .
mination is made that such comparison, including related per diem, is '
more cconomical and the travel order or other administrative directive
50 provides.
(b) When neither air nor rail accommodations are provided, the mileage .
payment will be limited to the constructive cost of bus transportation. .
(¢) In determining the constructive common carrier cost there will also e,
be included the usual transportation costs to and from the common o ’ '
carrier terminals. In addition, the cost of excess baggage will be in- R Y LT .
cluded when it would have been allowed had the traveler used the R L Lt
carrier upon which the constructive transportation costs are deter- S e
mined, provided the traveler certifies to the weight of the baggage | O
or presents other acceptable evidence of its weight. . ]
(2) The constructive per diem will be limited to the amount otherwise allow- : Lo Yo &
able if the {raveler had used the carrier upon which the construciive oo e -
transporiation costs are determined. : L -

(3) In making the foregoing constructive cost comparisons of transportation >

and per ciem, scheduled departures and arrivals of planes, frains, and .
i buses at unreasonable hours will be disregarded and departures at reason- o

able hours will be used in constructive cost comparisons. (For this purpose, S s,
“unreasonable hours” means those which would unduly inconvenience the Y '
traveler or adversely affect his safety, or which would result in unduly
Increasing the constructive per diem.)_c¢

(4). For the purposes of subparagraph; i‘zhe constructive cost of transportation
will include the cost of the applicable common carrier transportation for
all authorized travelers traveling together.

TRANSPORTATION ALLOWANCE. The provisions OI'I:F};DpIy when 2 SR
~transportation allowance has been authorized as reimbursement for the use of R
a privately owned vehicle for offtcxal business. i

———— - . - aa w R - ¥ el - . T ‘

oy —

e. TRAVEL BY AIRCRAFT OR BOAT. Use of privately owned aircraft or boats New .:

mey not be authorized or approved for the performance of OfflClal travel '

£.X UNTSUAL CIRCUMSTANCES. Upon recommendation and justification by an o "’

Operating Official, the Deputy Director for Support may determine that the TN T
maximum mileage rates prescribed above are inadecuate to moet operational / PR

and security requirerments peculiar to the Ag ency and may pr i igk g '
- i - escribe - hi : : v
{, Tates fcr specified areas abroad. N v e . gaer A i

22 ' ‘ —Revised: 7 May 1970 (528)
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